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RECOVMENDED ORDER

Pursuant to notice, the Division of Adm nistrative
Hearings, by its designated Adm nistrative Law Judge,
Jeff B. Clark, held a formal hearing in the above-styled case on
Novenber 9, 2000, in Shalimar, Florida.
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STATEMENT OF THE | SSUES

1. Wether the real estate |icense of Respondent,
Larry L. Mrris, should be disciplined for:

a. Advertising property or services in a manner which is
fraudul ent, false, deceptive, or msleading in formor content
in violation of Subsection 475.25(1)(c), Florida Statutes
(1998);

b. Failure to prepare required witten nonthly escrow
statement-reconciliations in violation of Rul e 61J2-14.012(2)
and (3), Florida Adm nistrative Code, and, therefore, in
vi ol ati on of Subsection 475.25(1)(e), Florida Statutes (1998);

c. Using a trade nanme w thout proper registration in
violation of Rule 61J2-10.034, Florida Adm nistrative Code, and,
therefore, in violation of Subsection 475.25(1)(e), Florida
Statutes (1998); and

d. Depositing or interm ngling personal funds with funds
being held in escrow or trust or on condition in violation of
Rul e 61J2-14.008(1)(c), Florida Adm nistrative Code, and,
therefore, in violation of Subsection 475.25(1)(e), Florida
Statutes (1998);

2. Wiether the real estate |license of Respondent,
| nvest nent Marketing, Inc., a Florida Corporation, should be

di sci plined for:



a. Failure to prepare required witten nonthly escrow
statenment-reconciliations in violation of Rul e 61J2-14.012(2)
and (3), Florida Adm nistrative Code, and, therefore, in
vi ol ati on of Subsection 475.25(1)(e), Florida Statutes (1998);
and

b. Depositing or intermngling personal funds with funds
being held in escrow or trust or on condition in violation of
Rul e 61J2-14.008(1)(c), Florida Adm nistrative Code, and,
therefore, in violation of Subsection 475.25(1)(e), Florida
Statutes (1998).

PRELI M NARY STATEMENT

On May 20, 1999, Petitioner, Departnent of Business and
Prof essi onal Regul ation, Division of Real Estate, filed an
Adm ni strative Conplaint agai nst Respondents, Larry L. Mrris,
and I nvestnent Marketing, Inc., a Florida Corporation. A
request for formal hearing was received by the Division of
Adm ni strative Hearings on July 19, 1999.

The case was set for final hearing on Septenber 17, 1999.
An Order granting Respondent’'s notion to continue was entered on
Septenber 9, 1999, placing the case in abeyance at the
suggestion of the parties that they were negotiating a

settl| enent.



On Novenber 12, 1999, the Admi nistrative Law Judge was
advi sed that the parties were unable to settle, and the case was
reschedul ed for final hearing on March 8, 2000.

On February 23, 2000, a Joint Mdtion to Hold Case in
Abeyance was filed again suggesting that the parties were
"negotiating a stipulated settlenment.” The case was again
pl aced i n abeyance by Order dated February 25, 2000.

On May 23, 2000, Petitioner filed a Status Report
indicating that a settlenent had been negotiated by the parties
and advising that the settlenment would be forwarded to the Rea
Estat e Conm ssi on.

In an August 1, 2000, Status Report, Petitioner advised
that the "parties were unable to reach an agreenent."” The case
was reschedul ed for final hearing on Novenber 9, 2000.

Petitioner presented three witnesses and offered five
exhibits (Petitioner's Exhibits 1, 3, 5, 6 and 7) which were
admtted into evidence. Respondents presented two w tnesses and
offered three exhibits which were admtted into evidence.
Petitioner's Exhibit No. 5, a conposite of 16 pages of records
of the Division of Real Estate pertaining to Case Nos. 94-80988

and 94-81264, Departnent of Business and Prof essi onal

Regul ation, Division of Real Estate v. Larry L. Murris and

| nvest nent Marketing, Inc., was adnmtted into evidence as a

result of Respondent, Larry L. Mrris, having volunteered on



direct exam nation that he had a previous problemw th his
escrow accounts.

The Transcript of the hearing was filed with the Division
of Admi nistrative Hearings on January 8, 2001. The parties
jointly noved to extend the tine to file proposed recomended
orders until February 9, 2001. The Mtion was granted. Both
parties filed Proposed Recommended Orders which were received on
February 9, 2001.

FI NDI NGS OF FACT

Upon consi deration of oral and docunentary evi dence
received at the hearing, the follow ng relevant findings of fact
are nade:

1. Petitioner, Departnent of Business and Professiona
Regul ation, Division of Real Estate, is the State of Florida
agency which licenses and regul ates real estate professionals
pursuant to Section 20.165, Florida Statutes (1998), and
Chapters 120, 455, and 475, Florida Statutes (1998), and the
rules in the Florida Adm nistrative Code pronul gated pursuant
t hereto.

2. Respondent, Larry L. Mxrris (hereinafter "Mrris"), is
now, and was at all tinmes material hereto, a licensed rea
estate broker in the State of Florida hol ding License
No. 0061891. Respondent, Investnment Marketing, Inc., a Florida

Corporation (hereinafter "lnvestnent Marketing”), is now, and



was at all times material hereto, a |icensed real estate broker
hol di ng License No. 0233721. At all tinmes material hereto,
Morris was an officer of Investnent Marketing and its
qual i fying broker.

4. Morris has agreed by stipulation that he is a real
estate broker and subject to the jurisdiction of Petitioner
during the period of the acts alleged in the Adm nistrative
Conplaint filed in this case.

5. In 1989, a conpany that Mrris had an interest in,
Sunset Har bour Condomi ni um Devel oprment Conpany, purchased 57
condomniumunits in the 72-unit Sunset Harbour Condom ni um
(hereinafter "Condos"). Subsequent to the initial purchase of
57 units, Sunset Harbour Condom ni um Devel opnent Conpany
acquired 10 additional units which were in foreclosure.

6. Sunset Harbor Condom ni um Devel opnent Conpany
subsequently sold all units it owned in Condos. Morris
continues to own one unit in Condos.

7. Respondents nmanaged Condos and were sal es and rental
agents for Condos pursuant to a verbal agreenent with the Sunset
Har bour Condom ni um Associ ati on.

8. When Condos was acquired, Mrrris either personally or
through an entity in which he had ownership, acquired a tract of
| and conti guous to Condos on which Sunset Harbour Vill as

(hereinafter "Villas") was devel oped by Murris in 1987-1989.



9. Respondents were rental and sales agents for Villas.

10. Condos had the follow ng anenities which are rel evant
to this case: a swimmng pool, a gazebo, and a 200-foot fishing
pier. Villas has the followi ng anenities which are relevant to
this case: a swinmmng pool and a cl ubhouse. Morris testified
that he hoped to "integrate the anenities between the two
condom ni um properties.”™ According to Mrris, "the Board of
Directors has the right to do that [a cross-use of amenities] on
a year-to-year basis.”

13. Morris had brochures printed in 1997 for Villas which
advertised the followi ng anenities: Two sw nm ng pool s;

Cl ubhouse; Gazebo; and, a 200-foot pier.

14. Morris testified that when he realized that there
woul d be no integration or cross-use of the anmenities of Condos
and Villas which nade the brochure inaccurate, he redacted,
using a "magic nmarker," the inappropriate amenities fromthe
brochure.

15. In 1997 or 1998, during the construction start-up of
Villas, David Wodard obtai ned an unredacted copy of the
brochure at Morris' office. Wodard did not see any redacted
brochures.

16. In January 1999, Benjamn C anton, a D vision of Rea

Estate Investigator, obtained an unredacted copy of the brochure



fromMrris' office. He also saw redacted brochures in the
of fice.

17. GCene Daughtry, an enployee of Investnent Marketing,
testified that [at some non-specified date] he redacted about
2500 out of 3000 - 4000 brochures and that he never gave a
prospective buyer a brochure which had not been redacted.

18. On January 27, 1999, M. Cdanton perforned an audit on
Respondent s’ security account (escrow trust account). Morris
made the requisite information avail able to himalthough the
escrow liability lists had to be reconstructed. M. d anton
di scovered that the nonthly reconciliations had been done
i mproperly.

19. The trust liability account bal ance was $3, 400. 31; the
reconci | ed bank bal ance was $4, 320.31. There was $920.50 in
excess funds in the escrow account.

20. On February 10, 1999, Morris wote M. Clanton a
letter in which he stated that the excess funds "came from
nmoni es that were paid to Investnment Marketing for utility bills,
etc., that were paid for owers to keep their utilities from
bei ng di srupted, and I nvestnent Marketing was never rei nbursed.
The ot her overage anobunts cane fromunpaid rental comm ssions.”

21. Morris acknow edged that the nonthly escrow
reconciliations were not done exactly right and testified that,

“I"mguilty."



22. On April 26, 1994, Florida Departnent of Business and
Prof essi onal Regul ation, Division of Real Estate, filed an
Adm ni strative Conplaint against Larry L. Mrris and | nvestnent
Marketing, Inc., which alleged that escrow account
irregularities had been discovered during a February 4, 1994,
audit (Case Nos. 94-80988, 94-81264).

23. On July 14, 1994, Florida Departnment of Business and
Prof essi onal Regul ation, Division of Real Estate, and
Larry L. Morris and Investnent Marketing, Inc., entered into a
stipulation which stated inter alia:

5. Respondents neither admt nor deny the allegations
contained in the Adm nistrative Conplaint, nor that
if true, they support a finding of a violation of
the Real Estate License Law.

6. Respondents shall not in the future violate
Chapters [sic] 455, Florida Statutes, or the Rea
Estate License Law, or Rul es pronul gated pursuant
t hereto.

7. Respondent Larry L. Morris shall be fined $3, 000.
The fine shall be nade payable to the Departnent of
Busi ness and Professional Regul ation, Division of
Real Estate, within thirty (30) days fromthe date
of filing of the Final Order, or the Respondent's
i censes, registrations, certificates, and permts
shal | be suspended until such fine is paid. This
suspensi on period shall not exceed ten years.

8. Respondent Larry L. Mrris shall provide origina
evi dence of having satisfactorily conpleted a 30-
hour broker managenent post-licensure education
course within one year. These education hours are
in addition to the hours required to maintain your
real estate license. Should these education hours
not be conpleted within the required one-year
period all Respondent's |icenses, registrations,



certificates, and permts shall be suspended unti
satisfactory evidence that such education hours are
successfully conpleted and that the original grade
report fromthe real estate school has been

recei ved by the Florida Division of Real Estate.

9. Respondents Larry L. Mrris and | nvestnent
Mar keting, Inc., shall be reprimnded.

* * *

12. The action reflected in the Final Oder shall be
published in the FREC News and Report as foll ows:

Destin: Larry L. Morris; broker:

Repri manded; fined $3,000; 30 hr. Dbk.
mgnt. course wthin 1 yr.: Investnent
Marketing, Inc.: Reprimanded: failed to
mai ntain sufficient funds in escrow
account; failed to properly prepare the
required witten nonthly escrow
statenent-reconciliations.

24. On Decenber 3, 1998, the follow ng adverti senent

appeared in the Pensacol a News-Journal classified advertising

section:
NAVARRE BEACH

Wat erfront and Watervi ew Condos for Sale and

Lease. Sale prices starting at $68, 900.

Long and short termrentals al so avail abl e.

Pool , fishing pier, gazebo, and cl ubhouse

Sunset Villas Devel opnent Co. 800-939-1887

25. Morris testified that he believed the name Sunset

Vill as Devel opnent Conpany was registered wth the Florida Real
Estate Comm ssi on.

26. Morris testified that the errors nmade in the

Decenber 3, 1998, ad were nmade by the Pensacol a News-Journal .

10



The newspaper failed to include "Investnment Marketing, Inc.",
but included I nvestment Marketing' s broker's phone nunber.
Morris maintains that this ad is for both Villas and Condos.

27. Subsequent to the January 27, 1999, audit, Mrris nade
changes in his bookkeepi ng procedures. M. Canton conducted a
| ater audit which reveal ed appropriate escrow account
managenent .

CONCLUSI ONS OF LAW

28. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
cause pursuant to Subsection 120.57(1) and Section 455. 225,

Fl ori da Stat utes.

29. License revocations and discipline procedures are
penal in nature. Petitioner nmust denonstrate the truthful ness
of the allegations in the Adm nistrative Conplaint dated May 20,

1999, by clear and convincing evidence. Departnent of Banking

and Finance v. Gsborne Stern and Conpany, 670 So. 2d 932 (Fl a.

1996); Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987).

30. The "clear and convincing" standard requires:

[ T] hat the evidence nust be found to be
credible; the facts to which the w tnesses
testify nust be distinctly renmenbered; the
testimony nust be precise and explicit and
the w tnesses nust be |acking in confusion
as to the facts in issue. The evidence nust
be of such weight that it produces in the
mnd of the trier of fact a firmbelief or
conviction, wthout hesitancy, as to the

11



truth of the allegations sought to be
est abl i shed.

Slomowi tz v. Wl ker, 429 So. 2d 797, 800 (Fla. 4th DCA 1983).

31. Petitioner nust set forth the charges agai nst
Respondent with specificity, carrying the burden of proving each
charge, and in the final order set forth explicit findings of
fact and concl usi ons of |aw addressing each specific charge.

Davis v. Departnent of Professional Regulation, 457 So. 2d 1074

(Fla. 1st DCA 1984); Lewis v. Departnent of Professional

Regul ation, 410 So. 2d 593 (Fla. 2d DCA 1982).

32. Petitioner has alleged that Morris is guilty of having
violated the following Florida Statutes and Fl ori da
Adm ni strative Code Rul es:

a. Count |I. Subsection 475.25(1), Florida Statutes
(1998):

(1) The commi ssion may deny an application
for licensure, registration, or permt, or
renewal thereof; nmay place a |licensee,
registrant, or permttee on probation; may
suspend a license, registration, or permt
for a period not exceeding 10 years; nay
revoke a license, registration, or permt;
may i nmpose an adm nistrative fine not to
exceed $1,000 for each count or separate

of fense; and may issue a reprinmand, and any
or all of the foregoing, if it finds that
the |icensee, registrant, permttee, or
appl i cant:

12



(c) Has advertised property or services in
a manner which is fraudul ent, false,
deceptive, or msleading in formor content.

* * *

(e) Has violated any of the provisions of
this chapter or any lawful order or rule
made or issued under the provisions of this
chapt er or chapter 455.

b. Count Il. Rule 61J2-14.012(2) and (3), Florida
Adm ni strative Code:

(2) Once nonthly, a broker shall cause to
be nmade a witten statenent conparing the
broker's total liability with the reconciled
bank bal ance(s) of all trust accounts. The
broker's trust liability is defined as the
sumtotal of all deposits received, pending
and being held by the broker at any point in
time. The mninmuminformation to be
included in the nonthly statenent-
reconciliation shall be the date the
reconciliation was undertaken, the date used
to reconcile the bal ances, the nane of the
bank(s), the nane(s) of the account(s), the
account nunber(s), the account bal ance(s)
and date(s), deposits in transit,

out st andi ng checks identified by date and
check nunber, an item zed list of the
broker's trust liability, and any other
itenms necessary to reconcile the bank
account bal ance(s) with the bal ance per the
broker's checkbook(s) and other trust

account books and records disclosing the
date of receipt and the source of the funds.
The broker shall review, sign and date the
nmont hly statenment-reconciliation

(3) Wenever the trust liability and the
bank bal ances do not agree, the
reconciliation shall contain a description
or explanation for the difference(s) and any

13



corrective action taken in reference to
shortages or overages of funds in the
account(s). \Wienever a trust bank account
record reflects a service charge or fee for
a non-sufficient check being returned or
whenever an account has a negative bal ance,
the reconciliation shall disclose the
cause(s) of the returned check or negative
bal ance and the corrective action taken.

c. Count IV. Rul e 61J2-10.034, Florida Adm nistrative
Code:

An individual broker, partnership or
corporation nay use a trade nanme and, if so,
it must be disclosed upon the request for

| icense, and be placed upon the registration
or |icense.

d. Count V. Rule 61J2-14.008(1)(c), Florida
Adm ni strative Code:

(1)(a) A "deposit" is a sum of noney, or
its equivalent, delivered to a real estate

| i censee, as earnest noney, or a payment, or
a part paynent, in connection with any rea
estate transacti on naned or described in

s. 475.01(1)(a), Florida Statutes, or for

t he purpose of obtaining satisfaction,

rel ease, or assignnment of nortgages, or quit
cl ai mor other deeds deened necessary or
desirable in acquiring or perfecting the
title to real estate, or assenbling interest
therein, or such sumdelivered in escrow,
trust or on condition, in connection with
any transaction conducted, or being
conducted, by such licensee within the scope
of Chapter 475, Florida Statutes.

* * *

(c) "Trust" or "escrow' account neans an
account in a bank or trust conpany, title
conpany having trust powers, credit union,
or a savings and | oan association within the

14



State of Florida. Only funds described in
this rule shall be deposited in trust or
escrow accounts. No personal funds of any

I icensee shall be deposited or interm ngled
with any funds being held in escrow, trust
or on condition except as provided in Rule
61J2-14.010(2), Florida Adm nistrative Code.

33. Petitioner has alleged that Investnent Marketing is
guilty of having violated Rules 61J2-14.012(2) and (3) and
61J2-14.008(1)(c), Florida Admnistrative Code. These Rules are
set forth herei nabove.

34. Petitioner has proved by clear and convincing evidence
that Morris caused brochures to be printed and that he made sone
of the unredacted brochures available to the public which
cont ai ned fraudul ent, false, deceptive, or msleading
advertising about Villas property.

35. Wiile the infornmati on contained in the Decenber 3,

1998, Pensacol a News-Journal classified advertisenent is clearly

m sl eadi ng, there is no evidence to refute Mirrris' testinony
that it was the newspaper's error to fail to include Investnent
Marketing in the advertisenent. Had |Investnent Marketing been
included, as it was rental and sal es agent for both Condos and
Villas, the advertisenent woul d have been acceptabl e.

36. Petitioner has proved by clear and convi ncing evi dence
that Morris and Investnent Marketing failed to prepare witten

nmont hly escrow statenent reconciliations as required by Rul e

15



61J2-14.012(2) and (3), Florida Adnministrative Code. Respondent
Morris acknow edged this in his testinony.

37. Petitioner has proved by clear and convincing evi dence
that Morris and Investnent Marketing deposited personal funds
with funds being held in escrow, trust or on condition as
defined in Rule 61J2-14.008(1)(c), Florida Adm nistrative Code.
Morris' undated letter to Fred C anton (Respondent's Exhibit 3)
acknow edged that "unpaid conm ssions” were retained in the
escrow account .

38. Petitioner has not proved that Mrrris used a trade
name w thout proper registration in violation of
Rul e 61J2.10.034, Florida Adm nistrative Code.

39. Chapter 61J2-24, Florida Adm nistrative Code, provides
gui delines for determ ning penalties when a real estate |icensee
is found guilty of violations of Chapters 455 or 425, Florida
Statutes. The discipline urged by counsel for Petitioner is
wi thin appropriate guidelines and, therefore, is reconmended.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is hereby

RECOMVENDED t hat Petitioner enter a final order finding
Morris guilty of violating Subsection 475.25(1)(c), Florida
Statutes (1998); Rule 61J2-14.012(2) and (3), Florida

Adm ni strative Code, and, therefore, Subsection 475.25(1)(e),

16



Florida Statutes (1998); Rule 61J2-14.008(1)(c), Florida

Adm ni strative Code (1998); and, therefore,

Subsection 475.25(1)(e), Florida Statutes (1998); finding that
Morris did not violate Rule 61J2-10.034, Florida Adm nistrative
Code, and, therefore, Subsection 475.25(1)(e), Florida Statutes
(1998); dism ssing Count IV of the Adm nistrative Conplaint;
finding I nvestnment Marketing guilty of violating

Rul e 61J2-14.012(2) and (3), Florida Adm nistrative Code, and,
t herefore, Subsection 475.25(1)(e), Florida Statutes (1998), and
Rul e 61J2-14.008(1)(c), Florida Adm nistrative Code, and,

t herefore, Subsection 475.25(1)(e), Florida Statutes (1998);

i mposing a penalty of $1,000 per count, resulting in $3000.00
for Morris and $2,000.00 for Investnent Mrketing; suspending
Morris' license for one year; and reprinmandi ng | nvest nent

Mar ket i ng.
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DONE AND ENTERED t his 21st day of February, 2001, in

Tal | ahassee, Leon County, Florida.

JEFF B. CLARK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 21st day of February, 2001.

COPI ES FURNI SHED,

Nancy P. Canpiglia, Esquire
Depart ment of Busi ness and
Pr of essi onal Regul ati on
400 West Robi nson Street
Hur st on Tower, Suite N308
Olando, Florida 32801-1772

Steven W Johnson, Esquire
1801 East Colonial Drive, Suite 101
Ol ando, Florida 32803-4820

Herbert S. Fecker, Division Drector
D vision of Real Estate
Departnment of Busi ness and
Prof essi onal Regul ati on
Post Ofice Box 1900
Ol ando, Florida 32802-1900

Hardy L. Roberts, 111, General Counse
Depart nment of busi ness and
Pr of essi onal Regul ation
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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